The reason that he made that request is that I had pointed out", in
some questions of McConnell, that people who work with a given con-
dition, such as the construction of the highwall, might get compla-
cent, or so used to seeing a certain condition, that they might fail
to recognize its possible hazards.  The purpose of civil penalties,
of course, is to deter operators from violating a given section of
the regulations.  A large civil penalty, theoretically,' has a better
chance of keeping a person from forgetting that a violation occurred
than a small penalty would.  A large civil penalty, however, should
be assessed only when a large penalty has been shown to be required
after proper consideration of the six criteria set forth in section
110(1) of the Act.

As I pointed out in the previous portion of this decision in
Docket No. KENT 81-77, some of the six criteria have already been
the subject of a stipulation which is applicable to all the alleged
violations.  It has already been stipulated that the Company is a
large operator, and that payment of penalties would not cause it to
discontinue in business.

Exhibit 1 deals with the criterion of history of previous viola-
tions.  And that exhibit shows that there's been one previous viola-
tion of section 77.1005(a) in the last 24-month period.  I believe
that that is about as minimal a history of previous violations as a
company could have.  Consequently, I shall assess a penalty of $20
under the criterion of history of previous violations-.

The remaining three criteria are a good-faith effort to achieve
compliance, negligence, and gravity. As to the negligence involved,
I can find only a low degree of negligence, because all four super-
visors involved in this case had inspected the highwall, or lower
bench, before work was done that day, and all of them appear to be
sincere and credible witnesses who did not feel that the material at
the top of the bench constituted a hazardous area,  Since I have had
a lot of problems with being certain that it was a hazardous area,
I certainly cannot fault them for having some doubts about it.
Therefore, I shall only assess a penalty of $10 under negligence,
because I feel there is a very low degree of negligence.

Insofar as gravity is concerned, there doesn't seem to be any
doubt but that there was a possibility of a serious accident if some
of this material at the top of the bench should have fallen and gone
through a windshield or a side glass and hit an operator of an end
loader.  The inspector testified, and it was generally agreed, that
an end loader, at the time the inspector first examined the bench,
was working within a few feet of the bench, and the operator of the
equipment would have been, according to all- the witnesses, within
12 to 15 feet of the bench.  That would have been within the range
of a rock that might have fallen froin the bench.  So I would have to
find that It was & serioijs violation. At the same time, as I've
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